
UNITED STATES ENVlRONMENTALPROTECflON AGENCY 
REGION 10 

1200SbdhAvenue 
SeattJe,WA98101 

January 13, 2003 

Reply To 
AttnOf ORC-158 

Brett Bowhag 
U.S. Department of Energy 
Idaho Operations office 
850 Energy Drive 
Id‘aho Falls, Id& 83401-1563 

Damn Early 
Office of Attorney General 
1410 N. Hilton, 2ad Floor 
Boise,Idaho 83706 

Re: EPA Statement of Position Regarding Waste Area Group 3, Operable Unit (Ow 3-13 

Dear Mr. Bowban.. 

I have enclosed three copies of BFA’s Statement of P o a n  Reg- Wasre Arta 
Group 3, OU 3-13 f i ~  -ttd to tbe - th~ o€th: Dispute Resobtion COnanittcC. 
This Statement of Position pvides an explanation of tbe notice of violation and assessment of 
penalty aml provides EPA’s response to DOE’S reasons fbr its failure to pedbnn 

In addition, I amconfkming that tbmembers of the DRC have extended the DRC 
deadbe fix resolving this dispute to Febntary7,2OO3. I slso understasdthat ameeting of the 
DRC Win take p b  tbis week in Boise and the meeting has been Mted‘to one repmsentative 
peragnrcy.; 

cc: AM Williamson 
Wayne Pierre 



EPA’s STATEMENT OF POSITION REGARDING THE NOTICE OF VIOLATION 
FOR WASTE AREA GROUP 3, OPERABLE UNIT 3-13 

This Statement of Position sets forth the basis and rationale for the notice of violation and 

assessment of penalty for the Department of Energy’s (DOE’S) failure to submit an acceptable 

Remedial Action Report for Operable Unit.(QU) 3-13, Group 1. The Remedial Action Report 

was determined to be inadequate since the underlying remedial action of applmg a polyurea 

surface sealant to the tank farm soil was not completed as required. The f& to complete the 
m t e b  remedial action selected in the October 1999, Record of Decision (ROD) allows for a 

, continued threat of release of radionuclides and other hazardous substances from the soil to the 
underlying aquifer. 

. The ComprehenSive Environmental Rksponse, Cdmpensation and Liability Act statute 

and its implementing regulations, 40 CFR Part 300, National Oil and Hazardous Substances 
Pollution Contiagency Plan (for this document, co,llectively referred to as “CERCLA”) md the 

Federal Facility Agreement and Consent Order (FFNCO) impose specific legal obligations, 
requirements and procedures. These requirements, obligations and procedures are not be 

changed by the discussions we have had leading toward the Performance Management Plan 

(PMP). The PMP provides a useful planning and management tool, which can be used to inform 
cleanup decisions and can lead to changes under the FFAICO, once @ f o w  cbange proms is 

. , - -c - , r  
/ 

EPA will work with DOE to develop and impl&x!nt DOE% Performance Management 

Plan, but is required by law to adhere to the procedures established by CI3RCT.A and the WAKO 
to make any changes to DOE’S obligations under the FFNCO. 



I. CERCLA And The F"A/CO Establish Legal Obligations And Requirements That 
Govern Cleanup Of INEEZ, Including The Tank Farm Soil 

CERCLA and the FFNCO e s t a b u  a process for determining cleanup standards, 

selecting remedial actions and meeting deadlines. EPA, DOE and IDEQ entered into a WAKO 

for the INEEL facility in 1991. This FFNCO established specific commitments and deadlines 

for performance of the Remedial Investigation and Feasibility Study (RVFS), RODs and post- 
ROD documents like a Remedial Action Report at the INEEL facility. A number of RODs have 

been executed by EPA, DOE and IDEQ for this facility, including the interim ROD for OU 3-13. 

This ROD required that actions be taken to prevent infitration from contaminated soil in the tank 

' farm to the underlying aquifer; 

As required by the FFNCO, a Scope of Work (SOW) was submitted and approved that 

set forth the schedule and deliverables required for implementing this ROD. 

required a Remedial Design and Remedial Action (RD/RA) Work.Plan, which was submitted by 

DOE to the Agencies on April 27,2000, to establish the appropriate measures to be taken to 

reduce infiltration €rom the soils to the underlying aquifer. ThEse.measures hclude drainage 

upgrades and stormwater management in a lined surface impoundment. The use of a spray-on 

polyurea surface sealant was identified as the best way to reduce infiltration. To demonstrate the 
field properties of the polyurea technology, a pilot-scale treatability study was performed, the 

results of which were reported by DOE to EPA m its September 2OOO interim Action Poltyurea 

The SOW 

. .  . . .  . .  

. - ,  De.mons.a~on. ~ e p ~ ~ .  . .  as  appendix, to t6p; .mm wOrk:p& , This repbh; da&d s.epkm-r ' ' - ' ' . ' ?). " 
"'".i6;" 

2000, supported the use of a polyurea surface sealant. In selecting this measure, DOE considered 

a number of factors, including the use of heavy equip&&, maintenance and cost. EPA 

approved the RD/RA Work Plan on September 20,2000. The performance of this interim 

remedial action was scheduled to be completed by March 15,2002 and the Remedial Action 
Report, summarizjng the action and certifying that the remedy is operational and functional, was 
due on July 29,2002. 
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DOE failed to implement the required interim remedial action but did submit a Draft 

Interim Remedial Action Report outlining the partial work performed. ’ 
. .  

IL Changes to CERCLA And The FFA/CO Requirements And Obligations Mu& Be Made 

Using Provided Mechanisms 

EPA wdl continue to work with DOE and the Idaho Department of Environmental 

Quality utilizing the PMP to develop an accelerated and improved cleanup program at INEEL. 
EPA will work cooperatively with DOE to ‘make the necessary and appropriate changes to the 

FFNCO to reflect the PMP, but the appropriate procedures under C E R U  and the Agreement 

must be followed. 

CERCLA and the FpA/CO provide specific legal mechanisms for modifying or amending 

RODS to alter selected remedial actions. In addition, the FFA/CO provides specific Mechanisms 

for requesting extensions and/or changing schedules. These mechanisms are designed to provide 

a structured decisionmaking process that ensures that certain statutory requirements (e.g., 

protection of human health and the environment and Applicable or Relevant and Appropriate 

Requirements (ARARS)) are met; that public mvohrement requirements are met; and, other 

appropriate substantive and procedural Equiremenb are sa€isfied). -Thesemecha&ms-are 
legally binding. As you know, EPA and JDEQ have, on numerous occasions, agreed to extend 

/ 

deadlines per the FFA/CO process to accommodate DOE’s needs. 

The PMP, on the other hand, is a planning tool for DOE to develop a strategic plan to 

accelerate cleanup at INEEL. The PMP does not alter any of DOE’s legal obligations under 

CERCLA, the Resource Conservation and Recovery Act (RCRA), the Idaho Hazardous Waste 
Management Act (HWMA), the National Environmental Policy Act (IWPA), or other laws and 



regulations. 

EPA has made it clear in its correspondence regarding the PMl? that the PMP does not 

supercede DOE’S other obligations. For instance, in EPA’s May 7,2002 letter in support of the 

PMP, it states, ‘Finally, we believe it is imperative to state that the Letter of Intent does not 

modify existing agreements or autho rities...” 

EPA continues to be wiIIing to work cooperatively with DOE to make necessary and 

modifications or amen&nts to the W N C O  and related documents. However, it is imperative 

that DOE invoke the mechanisms established by the FFNCO to effectuate appropriate 

modifications or amendments. Any such modifications or amendments must continue to protect 

human health and the environment and comply with substantive State and federal laws. 

We recognize that DOE did request an extension in a letter dated August 30,2001. 

However, the justification provided by DOE m support of the extension request did not comply 

with the requirements of Section 13.l(c) of the FFNCO. DOE was to perform the polyurea 

spray coating in the months of June and July 2001, according to their working schedule. -Instead, 

DOE re-prioritized projects such that the implementation the taak farm soil sealant work would 

not be performed during FY’O1. With less than 1 month remainiug m the fiscal year and after the 

scheduled date for application of the surface sealant, DOE expIained that there were insufficient 

funds in the FY’O1 budget to perform this work to justify the extension request and 

nonpeffarmance per the SOW schedule. For these: reasons,.the request was denied by both EEA 

and IDEQ. DOE did not follow up on the Agencies’ dew of their request. DOE neither 

submitted a more complete justification for extension, nor chose to exercise its right to invoke 

dispute resohtion on the matter. As a result, the denial of this extension is the current binding 

decision. Shice the extension request was denied, DOE remained obligated to perform the 

interim remedial action and submit the Remedial Action Report by July 29,2002. ’ 
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III. 

Implementing Documents. 
EPA Is Prepared To Consider Appropriate Changes To The F’FAfCO And 

EPA is prepared to consider appropriate changes to the FFNCO and implementing 

documents (e.g., SOW, ROD), but must ensure that any changes are protective of human health 

and the environment, meet ARARs and are appropriately documented. DOE’s Statement of 

Dispute suggests that the proposed accelerated tank farm closure activities justify DOE’s failure 

to implement the mteritn remedial action selected in the OU 3-13 ROD. 

The DOE statement of dispute has articulated a number of reasons for its. decision not to 

install the polyurea sufface sealant to the tank farm soil. The focus of DOE’s positions is the fact 

that DOE is proposing to accelerate completion of tank closure from 2016 to 2012. Further, 

DOE has claimed that the final tank fann soil remedy is accelerated by complethg cleanup by 

2020 rather then 2045. Although DOE is proposing to accelerate completion of tank closure by 4 

years, DOE ig also proposing to decelerate the final remedy decision on the ta& farm soil by 5 

years and not implement the inter& remedial action. EPA supports DOES decision to accelerate 

completion of tank closure. However, failure to seal the contaminated surface soil in the tank 
farm and extending the final remedial decision deadline, will only result in the generation of 

potentially millions of gallons of leachate percolating into the underlying groundwater. 

reasons for its decision not to itmall the polyurea surfam sealant and EPA’s responses to these 

reasons. , 

N. Conclusion 

EPA continues to endorse DOES proposal to accelerate cleanup at INEEL in order to 

protect human health and the environment including the Snake River Plain sole source drinking 
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water aquifer. Accelerating cleanup should also save in the overall costs of cleanup. EPA does 

support cleanup acceleration and the PMP, and we will work with DOE to make necessary and 

appropriate changes to the WNCO. However, DOE'S PMP does not supercede existing legal 

documents such as the 1991 Federal Facility AgreementKonsent Order (FFNCO) which is 

based on federal and state law. The PMP does not contain the specificity required to support and 

just.@ modifications to existhg and legally binding cleanup decisions. To make specific 

changes to the F'FNCO or an existing ROD, there are processes provided under CERCLA and 

the F'FNCO that need to be followed to ensure that the changes protect human health and the 
environment, and improve the site's overall cleanup. 

Although we endorse the PMP, we believe the existing commitments for necessary 
remedial actions need to be implemented to reduce releases to the environment. At this time, we 
do not have sufficient information to justify postponing the October 1999 Operable Unit (OU) 3- 

13 Record of Decision (ROD) m which DOE committed to undertake necessary interim remedial 

action to reduce water Wtration through the highly contaminated soil present at the tank farm. 

The soil is contaminated due to both radionuclide and acidic leaks from piping and valves 

connecting the tank system. This action was determiwd to be mmssary m the October 1999 

ROD to reduce migration of radionuclide contamiuana into the underlying groundwater. To 
date, DOE has provided no information to EPA which justifies waiting for the tank farm tank 
closure to be concluded before taking steps to minimize precipitation infiltration through the 
highly contaminated tank farm soil. EPA has assessed the maxim& penalty against DOE for 

their decision againit performiug the hteh 

consequences if action is not implemented. From a CERCLA risk-based approach, EPA cannot 

support accelerating tank farm closure at the expense of aquifer protection. Waiting for DOE to 

complete closure of the tank farm tanks (proposed to be completed by 2012) before beginning to 

limit the ongoing transport of these contaminants through the soil and rocks into the underlying 

sole source aquifer wilI not adequately protect human health or the environ~nent.~ 
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CONCERNS WITH DOE's STATEMENT OF DISPUTE 

3rd p Thestatementthat DOE& attempting,thraughthePMP ro;' ... achieve 

eaxzier overall cleanup of the tank farm tanks and soil, ..." is not 
completely accurate as DOE is seeking to accelerate the tank clasure 

decisions and decelerate the sail rm&m decision. Although DOE is 
propasing to accelerate R C W W h 4 . A  tank dosure from 2016 to 201 2, 

DOE has neither proposed an earlier find t d y  for the tank fann soil, 

nor does DOE propose Io implement the existing interim action rqjrec i  

under the OU 3-13 ROD. Currently, DOE is proposing to delay the OU 
3-14 draft ROD submittal date from 2010 until 2015, Alihough DOE's 

assdm that the originid tank farm soil remedial action will take until 

2045 was &scws& in the OU 3-13 ROD Respansiveness S m a s y ,  @ks 

datc has no signifkame as the r e d d  a l m t i v e  will not be selected 

until the ROD. wbich is currdv due in 2010. 
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Snake River Pfain Aquifsr in southeast Idaho, encompExssing 890 square miles. 
The sits-wide CERGU Fdarai Facility Agreement (FFAICU) between IDEQ, 

DOE-ID and €PA was signed Q ~ I  December 9, t991+ INEEL ia divided into 10 

Waste Area Groups (WAGS) which a m  themselves 85V;x'ded into 26 Optsmbfe 
tfnlts. RQDs have been mmpiatscl at all Oparabl0 Units with the sxcsption of 
UU 10-04, OU 101cN3, Utl W 3 h €  and QU 3-14. Nu formal cmpllance 
inspections were performed at INEEL under the EFAICO prior to the January 

2002 NElC inspaction. EPA is the lead agency f ~ r  WAG 3 oversight UR 
FFNGO, 

* 

pratectivenless threshold over the other alternatives, It; alone limited feaching 
and transport of amtaminants in the sail to ihe underlying p0rched aquifer and 
than into the Snake River Plain sole source aquifer. 

a In B letter dated August 30,2001 and received by EPA un September 17,2001, 
DOE requested art extendon of 3 years for submittal of &e Remedial Action 
Rspart. Thheix basis fur delay was an insufficiency of funds in FYOl, EPA nan- 
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concurred with the request (see 9/19/2001 lettar), in part because DOE did not 

follaw the requirements of Paragraph 28.5 of the FFNCO. Our letter requested 

that DOE indicate whether the FY'02 funding fevel was adequate to plerkmn the 
necessaiy work and frame their extension request in accordance with 913. f of 
the FFA/CQ, DOE did not provide a follow-up response. 

1 Although €PA received DOE% Draft Interim Remedial Action Reporl fur the OU 
3-1 3 Group I Tank Farm Interim Action on July 28,2002, DUE did not perform 

the necessary drainage upgrades, nor instali lining in the surface impoundment 
for stormwater management, nor was the surface sealant applied to the soii to I 

prevent infiltration. fn a letter dated August 15,2002, concerning the draft report, 
€FA determined that the, ".,. submission is significantly incomplete and as a 
resuit, there is no need for our revjew." 31 

a DOE has informally stated through their PMP discussions that by eliminating the 
INTEC percolation ponds and accelerating HLW fank closures, the surface 

sealing is unnecessary. Remediation via elimination of the percolation ponds 

was a component of the OU 3-1 3 ROD and the accekratkn of HLW tank 
closures wit1 actually postpone the soil remediation decision by 5 years (2010 

under current schedufe versus 201 5 under the PMP proposal) and allow 
continued leaching of contaminants from the tank farm soil. 

By not undertaking the lnterirn Action, DOE is allowing > 40 acre feat of recharge 
fki 5 acres at >8" priacipitationiyr over a flat permsable area for I3 years) 
through the High Level Waste contaminated soil before DOE'S proposed ROD 

date for final remediation. 

.r Based on an EPA and IDEQ inspection which was conducted January 28,2002 

. thru February 1, 2002, potential violations were observed that warranted followup 
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action. Based on this inspection, DOE was sent a Letter of Inspection Resufts 
dated July 22, 2002. 

c DOE responded to the Letter of Inspection Results in their letter on August 22, 
2002, explaining their perspective on the potential violations and areas ai 
concern. After review and internal discussions, several of the potential violations 
were reevaluated and the number of potential violations was reduced to 3 
violations. As two of these potential violations were administrative, the penalty 
assessment was limited to the one violation with adverse environmental 

impacts. This violation was for DOE’S failure to perform the OU‘3-13 Group 1 
Interim Action and submit the RA Report on the required work. 

* DOE has not proposed a new date for completion of the Interim Action, instead 
they have proposed not to implement the Interim Action. The ROD costs to 

. implement the interim remedial action is appruxlmately $1 5M, however, that 

portion pertaining to surface sealing the tank farms soil is estimated to 
then $2.5M. 
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